Definition of Grievance
The VLRB has such adjudicatory jurisdiction as is conferred on it by statute.® In
deciding grievances the VLRB is limited by the statutory definition of grievance, which
provides:

"Grievance” means an employee's, group of employees', or the employee's
collective bargaining representative's expressed dissatisfaction, presented in
writing, with aspects of employment or working conditions under a collective
agreement or the discriminatory application of a rule or regulation, which has not
been resolved to a satisfactory result through informal discussion with immediate
supervisors.?

In cases where grievants claim a *“discriminatory application of a rule or
regulation”, the Board has followed the Supreme Court guidance that discrimination in
this instance simply means unequal treatment of individuals in the same circumstances
under the applicable rule.? Failure of an employer to apply a binding rule is sufficient to
require a finding of discrimination.* Employer regulations governing procedures, or
guidelines mandating procedures for management, constitute binding rules or
regulations.’

In deciding grievances, the VLRB has concluded that past practices are
encompassed within the statutory definition of grievance.® The Board has recognized that
day-to-day practices mutually accepted by the parties may attain the status of contractual
rights and duties, particularly where they are significant, long-standing and not at
variance with contract provisions.’

In holding its view that the contractual relationship between the parties in labor
relations normally consists of more than the specific contract provisions and encompasses
existing practices, the Board cited with approval the statement of the U.S. Supreme Court
that there are “too many people, too many problems, too many unforeseeable

contingencies to make the words of the contract the exclusive source of rights and
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duties.”®

If contractual effect is to be granted a past practice, that practice must be of
sufficient import to the parties that they can be presumed to have bargained in reference
to it and reached a mutual agreement or understanding.® The Board has indicated that it
will not find a binding past practice when it conflicts with statutory provisions.*

In deciding grievances, the Board has deemed it appropriate to look to
Constitutional law where language in a collective bargaining agreement imports a
Constitutional standard and the Board must interpret that portion of the agreement.'
However, absent that circumstance, the term "grievance"” is not so infinitely expandable
as to include every Constitutional right.*? In one case involving the dismissal of a State
manager not covered by a contract, the VLRB cited the merit system principle, contained
in statute®®, which "assure(s) fair treatment of . . . employees in all aspects of personnel
administration . . . with proper regard for their . . . Constitutional rights as citizens"; to
decide a Constitutional claim concerning free speech rights.**

Also, statutory provisions are not encompassed within the definition of
"grievance” unless they are incorporated into a collective bargaining agreement, rule or
regulation.™ For instance, the Board has held that it did not have jurisdiction over alleged
violations of the Vermont Fair Employment Practices Act. The Board stated: “Just as the
Vermont General Assembly has specifically conferred on us exclusive original
jurisdiction to resolve alleged violations of the specific labor relations statutes which we
administer, so too has the Legislature specifically conferred exclusive original
jurisdiction on the Attorney General, State’s Attorneys and the superior courts to address

alleged violations of (the Fair Employment Practices Act.)”*® The Board reached the
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same conclusion with respect to alleged violations of the state and federal family and
medical leave acts."’

Further, individuals may file grievances under the State Employees Act only if
they are considered “employees” within the meaning of the Act. For instance, temporary
employees are not considered “employees” under the Act, and the Board has no
jurisdiction over the grievances of temporary State employees.™® Also, employees exempt
from the state classified service are not considered “employees” under the Act eligible to
appeal grievances to the Board.’ Classified state employees in their original

probationary period also are not eligible to file grievances with the Board.?
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